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SUPPLEMENTAL APPENDIX 


PARKS AND RECRE/ iON 4 


ARTICLE 9--PALISADES INTERSTATE PARK 
COMMISSION 


§ 9.61 Continuation of commission 


The Palisades interstate park commission, as establishec by 
compact between the states of New York and New Jersey authorized by 
chapter one hundred seventy of the laws of uineteen hundred thirty- 


seven, shall continue in the office {fn.] with the powers, functions 


— enna 


{fn.] § 1.03 Definitions 
Whenever used in this chapter, unless a different meaning 
clearly appears from the context: 
1. "Office" shall mean the state office of parks 
ané ~-creation. 


and duties prescribed in this article. The commission shall 
continue to have the immediate custody, jurisdiction, 
Management and control of all lands, parks or parkways in 

this state which it now has under its jurisdiction and 
control. No New York member of such commission shall serve 

as such after the thirty-first day of December next succeeding 
his seventieth birthday. 


L. 1972, @. 660, & 1; eff. Sept. 1, 1972. 
§ 9.03 Office 


The commission shall have and maintain a suitable office 
where its maps, plans, documents, records and accounts shall 
be kept, subject to public inspection at such times and 
undex such reasonable regulations as the commission shall 
determine. 


G, 660, 8 1, eff, Sept; 1, 1972. 
6 9.05 Powers, functions and duties 


In addition to the powers, functions and duties conferred upon 


it by compact, the commission, subject to the approval of the 


commissioner, shall, within the eighth park region: 
1. Acquire and establish parks and recreational facilities 


and services. 


2. Operate and maintain park and recreational] facilities 


and services. 


3. Provide for the health, safety and welfare of the public 
using facilities under its jurisdiction. 

4. Appoint such employees, including members of the regional 
state park police for the eighth region, as may be necessary to 
carry out its powers, functions and duties. 

5. Provide or operate, or provide by lease, concession, 
exclusive or non-exclusive privilege, or otherwise, for the 
operation of such facilities, including hotels, restaurants, stands, 
booths, amusements, docks and any and all means of transportation to, 
from or in parks and facilities under its jurisdiction, for the 
use and enjoyment of such parks and facilities by the pu»lic and 
for increasing public access thereto. 

6. Lay out, construct and maintain roads, pathways, ways 
and parkways upon, across and over real property under its 
jurisdiction, or between and connecting any such roads, pathways, 
ways and parkways with other public roads or parkways outside such 
real property, and acquire any real property which is necessary or 
desirable for such park purposes, pursuant to the provisions of 
section 9.07. 

7.. Adopt, amend or rescind such rules, regulations or orders 
as may be necessary or convenient for the exercise or performance 
of the functions, powers and duties of the commission, provided, 
however, no rule, regulation or order affecting traffic or 


navigation shall be effective unless authorized by the commissioner, 


4. 


8. Exercise and perform such other functions, powers and 
duties as may be conferred or imposed by or pursuant to this 
chapter or other provision of law. 

9. Do all other things which are necessary or desirable in 
carrying out its functions, powers and duties. 


%. 1972, ¢. 660, § 13; amended L. 1972, cc. 662, § 2. 


§ 9.97 Acquisition of property 


‘he Commission shall have the power to acquire property for 
park and recreation purposes within the eighth park region, with 
the approval of the commissioner, in the same manner and to the 
same extent as provided for acquisitions by the commissioner under 
sections 3.17 and 3.19 of this chapter. Title to any real property 
so acquired shall be taken in the name of the commission. Title of, 
and jurisdiction and control over any real property so acquired 
shall be vested in the commission in the same manner as for real 
property presently owned by it, uniess otherwise provided by law. 
Nothing herein contained shall be construed to affect the rights 
of the state of New York in any property heretofore acquired by 
the commission. 


lL. 1972, Ce 660, § i, eff. Sept. i; 1972. 


§ 9.09 smployees 


1. The commission shall have the power to take any action 
necessary for securing and maintaining the benefits of the public 


retirement systems of this state for its employees in this state 


and for such purpose employees of the commission to the extent to 
which the compensation paid for their services is derived from 
funds appropriated by this state shail be deemed te: be employees 
of this state and eligible for membexship in the appropriate 
retirement system whether residents of this state or of the state 
of New Jersey, to the extent otherwise qualified. 

2. For the purposes of eligibility for participation in the 
state health insurance plan under article eleven of the civil 
service law and for survivor's benefits for active and retired 
state employees as provided by secti: ius one hundred fifty-four and 
one hundred fifty-five of the civil service law, employees of the 
commission, to the extent to which the compensation paid for their 
services is derived from funds appropriated by this state, shall be 
deemed to be employees of this state and qualified for such 
participation and benefits. For the purpose of determining the . 
rights under the workmen's compensation law of this state, 
employees of the ccm sssion employed wholly or partly in this state 
shall be deemed to be employees of this state provided, however, 
that the amount of any payment made under such compensation law 
to an employee of the commission employed only partly in this state 
shall be only in such proportion as the amount of his salary paid 


by the state of New York shall bear to his total salary. 


3. Employees of the commission whose salary is paid in full 


from funds appropriated by the state shall be deemed to be 


employees of the state in the classified civil service of the 
state urder the provisions of the civil service law. Commission 
employees not deemed to be state employees hereunder shall be 
employees of the commission. 


L. 1972, c. 660, § 1, eff. Sept. 1, 1972. 


PALISADES INTERSTATE PARK COMPACT 


The present Palisades Interstate Park Commission was created by 


an interstate compact between New York and New Jersey, signed on 
June 28, 1937. The compact was authorized by New York Laws 1937, 
c. 170 and New Jersey Laws i937, c. 148, N.J.S.A.. 32:17-1 to 
32:17-13, and was approved by Congress by Res. Aug. 19, 1937, c. 
706, 50 Stat. 719. As it materially affects some of the sections 


contained in this Part it is set out below in full. 
COMPACT 


Whereas, heretofore the states of New York and New Jersey 
have cooperated in the establishment and maintenance of an interstate 
park along the front of the Palisades in said states and in the 
mountainous lands in Rockland and Orange counties in the state of 
New York, by respectively enacting legislation creating in each 
state a body politic by the name and style of "Commissioners of the 
Palisades Interstate Park", with power to acquire lands for such park, 
and improve and manage the same, and by respectively appointing in 
practically all cases, the same persons as members of each of such 


state bodies politic; and 


Whereas, it is confidently believed that the creation, by 


interstate compact, of a joint corporate municipal instrumentality 


to hold and manage such interstate park will provide greater 


flexibility and harmony in the management of the park. 


Now, therefore, in consideration of the premises and of the 


Mutual advantages and benefits to accrue to the peoples of the 


states of New York and New Jersey from this compact and in 


consideration of the mutual covenants of the parties hereto herein 


contained, the sovereign state of New York and the sovereign State 


of New Jersey do hereby agree as follows: 


Article 1. 


The park or parks {= the state of 
New York under the jurisdiction, 
management or contre: of Comuils- 
sioners of the Palisades Enteratate 
Park, a bods politic erate 
to chanter one hundred s:voncr of the 
laws of nicctcen hyner-i of tie state 
of New Yori: Giercinat:er referred ta 
: as “New York state ieari"), ard the 
park or porks in the stato <f New Jer- 
sey now under the juriscietion, man- 
Azemeut or control <2 Co:uralssioue cs 
ef the lMalisacdes Interstate Paris, a 
body. politic created pursiant w chap- 
ter cighry-zeven of rhe laws of nine 
teen hunidres? of the stet= of New Jer- 
sey (hereinafter referre-i to as “New 
Jersey state board," tle New York 
state board and the New J:rsey gtate 
‘board being lisreinaft-r rofer to 
collectively as “stats beards"), shall 
continne to exist ana §i.ai bo muain- 
tained in the twe states as an inter- 
state park for the use ¢f the public 
and for the purpose of: : 
scuente beat of the 
other lands therein = & 
be called “Laiieacdes I. ite Park.” 
The partics berets: Ge Ly aeree to 
and pledge. cach to tt st, faithful 
covperation in the f: 
iaprovcinent, devel: 
Pate, Cove: 
of the paris, 
the benefit ef 
Mlessings ond 
thercol. 


niainte- 
negement 

bige seat fot 

3 1.2 thé seectal 


Rev alituges 


2 pursuan ges” 


+ Manning. | 


Article 1. 
There ts hereby crate) a ively cor- 


- berate abd policie wits Us: bane and 


style of “Patlsales Interstate Park 
Commission” (ter brevity hercinafrer 
referrel ta as “the ¢cvmmission™) 
whoek whall be a foiut corporate ante 
nicipal instrumncniatiy cf beth tbe 
state of New York and the staie of 
Naw Jersey for tha purpese of etfect- 
ing the objects of this compace and 
witich shall be deemed te be perform. 
fag governmental functions of the 
evo states in the performance of its 
duties hereunder. Tue commission 
shail havg power to sne and be sue}. 
f. uso a eqiumon seul and tu make 
ard adont suitable by-laws. Tie 
cummission shall consist of ten 
members, five of whoia shall te citi- 
zens and resideuts of the state of New 
York an five of whens shail be citi- 
zens and residents of the state ar New 
Jersey. For the purpose of deing 
business the momices of the conus 
sion shall constivute a board, ‘Ika 
present members cf the two state 
Leards shall ba the first nombers of 
the commission for their respective 
siates fer the remainder of the lemns 
fer which they were respectively ap 
peinted, Each member of the com- 
tadssiun shall be a cilizen and resident 
of the state of which his prcleceszor 
was a citizen and cach meniher of tre 
emission other than the first weim- 


bers shall be appointed by the gover- 
nor of the stare of which his preicees- 
for was a citizen, by aud with the sp- 
przval of the senate of such state. 
Esch member shall take an oath of 
office to perform faithfully all of the 
duties of his office according to the 
lest of his ability. Such oath of of- 
fice moy be edministered br any offi- 
eer of the state of which such member 
is a clzizen who is authorized to take 
oath: of office of any state officer 
and shall be filed in the office of uit 
scer.iary of state of such stare. Che 
tern: of office of each member other 
thar suid first members shall be five 
Years. Each member shall hoki office: 
urtit his sveecssor shall have heen ape 
Peeicted auvl stall have taken his ontis 
fies, Lut each term shall 1}: 

sf by cotumence at the end of the 

Uny five-year term regardless of 

a& tho iaeninbont ix appyiuted or 
takes the vath of office. Tf a meml ec 
shall ovase te be a citizen and resident 
of the state for whieh be was apyeiut- 


(BEST COPY AVAILABLE 


ed, he shall cease to be a meniler of 
the cominission. If a moniter o£ the 
commission shail die, resign, be re- 
Inoved, refuse to act, ox ease to Le a 
citizen and resident of the state fer 
which he was appointed, the vacencr 
Sv createl silk be fillet, for the 
unexpired term only, by the uppoint- 
ment of a citizen and resident of tho 
state of which such memier was 2 
citizen by the governor therce!, tr 
and with the apnroval of the senace 
of such state. ach mether of the 
enamission inuy be removed from of- 
fire for neglect of duty or misconduct 
in effiee by the governor of the star 
of which such member is a citizen 
after giving such member a copy of 
the charges aginst him and an op- 
portunity of being publicly heard {- 
person or by counsel or both {n his 
own defense, upon uot Iess than ten 
days’ notice. No member of tlw com- 
mission shall reecive any compensa- 
tion for his services as a mensber, buc 
vach member shall be entitled to re 
ceive his actual Cishursements for bts 
exponses in perfortuing the duties of 
his office. The comission shall an- 
nuaily choose a president, a vice- 
presidont, a treasurer und a seerctarr 
srom among its mombers and mar 
also appoint such other officers as it 
may deem necessary or appropriate 
to carry out the purposes of this 
compact, 


Article 111. 


There are hereby transferred to the 
commission 2ll of the functions, juris- 
diction, rights, powers and «duties of 
the respective state boards, as now 
prescribed by the Jaws of the resy ce: 
tive states, and the same shall hereat- 
ter ke exercisml and performed by the 
comtuission, subject to such modilica- 
tious thervot 23 are contained in this 
compact. Either the stute of New 
York or the state of Now Jerocy mar 
by law anpliewtle to parka or par's 
conudissions generally within suche 
State, or by Jaw seeelticaliy apptte- 
alte to the eotumissinn er ro any of 
the parks within seel stacy under its 
Jerisdictton, at withuat the es: 
renee of the oredr 
Inedify, alter or sem any af cho 
feretions, jurisdiction, rights, pewers 
viel chities tramsforred to the cousmis. 


HEE, Wt 


sion by this article or confor addition. 
al functions, jurisdiction, rights, pow- 
crs and duties on the coramission, but 
such action by one state shall be ef- 
fective culy within the territorial 
Umits of such state. The commission 
suittl also have such additional func. 
tious, Jurisdiction, rights, pawers and 
eaatics as may be conferred upon it 
t, buth states, 


Article 1V, 


2. All legal and equitable title to 
or in any property, tangible or iutan- 
s:}le and whe) cr real, personal or 
mixed, used or held as a part of, in 
counectiun with, «r for the purposes 
of the park or *arks now under the 
jurisdiciion, management or control 
ef the respective state boards, or con- 
nevted with the maintennnee or con- 
tvul thereof, in so far as the same 
shall have heretofore beer vested in 
either of such state boards, is hereby 
transZerred to aml yested in the com- 
mission, subject to such liens, ense- 
ments, permits, life rights and otbere 
contracts relating ¢’ -reto or In re- 
spect thereof as ma ~ lawfully ex- 
fsr. All suck legal ettiiabie litle 
shail, upon the ta 5 effect of this 
ecuipact, forthwith and thereafter re- 
sido in the commission -yithout fur- 
tucr act or decd or transfer. 


2. ‘The commission sizall succeed 
aod shall be and hereby ts substituted 
zor each of the state boards in so far 
s either of therm has any obligation 
or ability to any person, firm or cor- 
wration, has undertaken or com- 
veal any proceeding ovr other busi- 

+3, i3 2 party to any action, suit or 
ding (the substitution of the 
wuunission for cither of the state 


2 


Ps 


+o ee te pe ms 


ing to be deemed to be by operatiun 
Lerces without morion or order) or 
4.13 issue or pronulgaced any orders, 

23 Or regulations, and also in so far 
as. consistent with the other provi- 
siong atel the purposes of this con: 
act, the cominission should be me 
wariod 38 suctQeding and as subssitut- 
ec. for oither ef the state boards iia 
ane uthee resnest fn erdey that tive 
Parypsces of Chis compact may be ae- 

“ished, The balance of all appre- 

sitiuns beretucure made by cirheer 


PALISADES INTERSTATE PARE 


state and remaining to the ercdis o 
vither of the state boards, to wale 
cither state boar. Is entitied. or in <. 
future would become entitled if ! 
evistence conthlivied, shall be @ 

to be appropriations to the co 

sion herein created, and the eom:!s- 
sion shall, upon the taking effect o2 
{his compact, snecced tu ali the riz.cs 
fo any such appropriations thereto 
fore wade with the same furce and ¢i- 
fect as if the commission had orist- 
nally been specifically named in tis 
respective eppropriation acts insted 
of che respective state boards fr 
which such appropriations were made. 


3 All lands the fitle to which fs 
hereby transferred to ov shall kere 
after be owned by the commissioz 
shall be and continue under the fur- 
isdiction of the commission and shall 
be usodl only for pubiie park purps 
and none of said Jands or any part 
thereof shall be sold, exchange or 
conreyed except with the consent cf 
wait States by specific enactments: 
wovided, uwowerer, that the commis- 
sion shall have power to grant cas2- 
ments, licenses, permits and other 
tights over any lands licld by it In 
cither state when in the opinion o7 
the commission the saine will net 
interfere with the use and cnjormenc 
of the park by the public. 


4. Each state may by legislation 
make rules and regulations for the 
use and government, including reguta- 
tion of traffic, of such poriions of the 
park as lie within the boundaries o2 
the state, and such parts of any state, 
county or other public highways as le 
within the limits of such portions of 
the park, and all lands, parks and 
parkways in the state under the juris- 
diction of the comunission, prescribe 
the penalty or penalties for violation 
of any sich rules or " gnlutions, pre- 
seribe the proceure for enforceme:.t 
of any such penalty or penalties an?’ 
provide the court or courts in which 
any such enforcement is to Le sought. 


Article V. 

1, All inoney, securitice and otucr 
itoperty, real aud personal, hereto. 
ate reecived by either of the state 
‘oards or hereafter received by the 
mmlision by way of gift, bequest or 


Ceviso, may be retained by the com- 
tnission and, execpt ir so far as the 
purpere or mauver of using the same 
{3 vil... wise sreciiivally designated or 
restricicd by the terms of any such 
sift, bejsest or devi<e. may de used in 
the cominission’s Ciseretion In either 
state fur am: park purpose; and the 
commission may Ukewtse retain and 
use all revenuc and income arising 
solely from such money, securities 

id other properiy s0 received Ly vor 
ef gift, bequest or derise or from fa- 
cilities or operations financed saictr 
by funds so reevivel, In the case of 
rerenue and Income oaiising partly 
from specific property receited br 
way of gift, bequest or Covise or from 
specific facilities or operntions 
financed partly by funds so reecived, 
the commission may Ukewke retain 
and “se such proportion of such reve- 
hue and income 2h the amount of 
gifs, bequests or devises, or the nro- 
cecds thereof, investal in exch such 
property, facility or operation, bears 
to the total amoutt Invested therein, 
The legislature of cither state m:y 
fromm time to i’me by Jaw specificalir 
raade applicable tu the commission 
vrescribe other terms aid conditions 
upon which or purposes for which any 
gitcs, bequests or devises thereafter 
made of money, securilics or other 
property may be accepted for use in 
such state or used iu such state or 
rreserthe a different manner of ad- 
trinistering gifts, bequests or devises 
tereatior made in such state and the 
isrosition of nt! revenues or income 
trising therefron:. 


2. Either state mar froin time to 
time by law require the conunission to 
rencer to any designated official or 
efricial hody of such state su_h re- 

arts and such estimates of revenucs 

2 expenditures as may be specified 


Article Vi. 
Tie commission shall not pletge the 
crotit of either state exeept by ant 
with the authority of the legisiature 


Article Vil. 
ither the state of New York nor 
tute of New Jorsey shall be liable 


for .ny torts of the commix<'on, its 
members, officers or cicployers, ex. 
cept as provided be the laws of such 
state, but each member. officer and 
employee of the commis-ie shall, 
with respect to auy tert cositced by 
him in the exercise of his dutiss or in 
the course of his omplerment 2s such 
member, officer of en! be 
deemed to he ane ; es of 
Uie state wiere ect 

ted. an. ang Hahiliry arisic from 
such tort shalk he governel vr the 
laws of such state, 


Article Vill. 


Lig compact may be aiwended from 

> t2 ime by the conceerent action 

2 two stutes who are parties 
hereto. 


‘irness whereof, the sovereien 

> New York aad New Jorsey, 

* have caused tlds compace 

tel and seated in trinlicate 

z respectir? cummis<sioners 

wt duly anthorizad this th 

ar o2 June, nineteen hendred thirty- 
seven. 


Historical Note 


Seetion derived from 1.1909, ¢ 170, $1, and E11, @ 504, $1; repealed 
L.1928, ¢. 242, § 50. 


CIVIL PRACTICE LAW AND RULES 


LIMITATIONS OF TIME 


§ 215. Actions to be commenced within one 
year: against sheriff, coroner or 
constable; for escape of prisoner; for 
assault, battery, false imprisonment, 
malicious prosecution, libel or 
slander; for violation of right of 
privacy; for penalty given to 
informer; on arbitration award. 


The following actions shall be commenced within 
one year: 

i. an action agairst a sheriff, coroner or consta- 
ble, upon a liability incurred by him by doing an act 
in his official capacity or by omission of an official 
duty, except the non-payment of money collected 
upon an execution; 

2. an action against an officer for the escape of a 
prisoner arrested or imprisoned by virtue of a civil 
mandate; 

3. an action to recover damages for assault, bat- 
tery, false imprisonment, malicious prosecution, li- 
bel, slander, false words causing special damages, or 
a vio'ation of the right of privacy under section 
fife. ane of the civil rights ‘aw; 

4. action to enforce a penalty or forfeiture 
Createc\ sy statute and given wholly or partly to any 
person who will prosecute; if the action is not com- 
menced within the year by a private person, it may 
be commenced on behalf of the state, within three 
years after the commission of the offense, by the 
attorney-general or the district attorney of the 
county where the offense was committed: and 

5. an action upon an arbitration a'vard. 

5. An action to recover any overcharge of interest 
or to enforce a penalty for such overcharge. 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


ALVIN TROTMAN, 
FRANKLIN MITCHELL, 


75 Civ. 
Plaintiffs. 


-against- 


THE PALISADES INTERSTATE PARK COMMISSION; 
MORGAN CLARK; JOHN DOE OFFICERS OF THE 
PALISADES INTERSTATE PARK COMMISSION 1-3, 


Defendants. 


MEMORANDUM OF LAW 
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JAMES S. CARROLL, III, ESQ. 
Attorney for Plaintiffs 
CARROLL, MCCLARY & REID 

70 Lafayette Street 

Second Floor 

New York, New York 10013 
Tele. No. (212) 964-9452 
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The Court went on to state at 237: 


"Ex Parte Young teaches that when 
a state officer acts under a state 
law in a manner violative of the 
Federal Constitution, he: 
‘comes into conflict with the 
superior authority of that 
Constitution, and he is in 
that case stripped of his ~ 
official or representative 
character and is subjected 
in his person to the conse- 
quences of his individual 
conduct.'" 


Named defendants in this action fall squarely within the ambit, 
_ 
of the rule set forth above and are subject to suit in the Federal Courts 


sO Ren Oe ee RRR ET «SE OH 


for the violation of plaintiffs' civil rights as alleged under 42 u.s.c.! - 


1983. The fact that named defendants are police officers does not 
privilege them to raise the defense of executive immunity. Monroe v. 
Pape, 365 U.S. 167 (1961). Furthermore, the main purpose of enacting 
section 1983 was to insure there existed an impartial forum between 
citizens and the state. That forum is the Federal Court system, as 
guardian of the peoples' federal rights from the entavtal intrusion upon; 
t 
their rights under color of state law, whether that action emminate from! 
legislative, executive or judicial authority. The Eleventh Amendment 
ought not and cannot act as a bar to remedy of violations of constitu- 


tional rights guaranteed under the remainder of the Constitution. 


Mitchum v. Foster, 407 U.S. 225; Sterling v. Constatin, 287 U.S. 378. 
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The due process clause of the Fourteenth kepsinase combate 
a remedy for its violation. That remedy is in damages to the wronged 
party and thereby a restriction on any broadened interpretation of the 
Eleventh Amendment to exclude its applicability when a constitutional 
violation is asserted. Bivens v. Six Unknown Named Agents of the 
Federal Bureau of Narcotics, 403 U.S. 388. 

The test for whether a defendant can be afforded immunity 
under the Eleventh Amendment was discussed in a recent case, Byram 
River v. Village of Port Chester, New York, 394 F. Supp. 618 (1975). 
The Court in Byram River concluded that where a defendant can ‘ie deemed 


the alter ego of the state such that any judgement would ultimately 


r 
| 
| 
| 
: 
_ 
: 
| 
| 
| 


reach the state as real party in interest, sovereign immunity under the 


eleventh amendment acts as an absolute bar, and strips a court of 
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jurisdiction to render any award. Byram, supra 394 F. Supp. at 624. 


Byram River, supra, however, was not an action brought under 


sone 7 naman” . 
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42 U.S.C. 1983. As the Court in Byram states when referring to Edelman 


v. Jordan, supra: 

“. . .in deciding whether a 
State bar waived its constitutional 
protection under the eleventh 
amendment, a court must look for 
express language or other form 
of overwhe!ming intent on the part 
of Congress to effect such a 
result." Byram River, supra 394 
F. Supp. at 626. 
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As stated above, the intent of Congress when inacting section 1983 was 
A} < 


ee oe me 


to interpose the federal courts between states and people as guardian 


a7 
ae 


of the people against unconstitutional action under color of state 1 —— 
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Mitchum v. Foster, 407 U.S. 225; Edelman v. Jordan, 415 U.S. 651 (1974) 4 ae 


Scheuer v. Rhodes, 416 U.S. 232 (1974); Monroe v. Pape, 365 U.S. 167 : 


(1961); Sterling v. Constatin, 287 U.S. 378. Clearly the defendants : 
in this action fall within the class not afforded immunity protection 


based upon the above cases and proper interprétation of 42 U. S.c. 1982, 


The court must therefore exercise jurisdiction. Further, plaineisee 


POINT IT. 


MONETARY DAMAGES ARE AVAILABLE 
IN ACTIONS AGAINST STATE OFFICIALS 
UNDER 42 U.S.C. 1983. 


will be barred from any remedy should this action be dismissed. q 
\ 


The question of damages available in a 1983 action Pe 
discussed in a series of recent cases. The pivotal question ce 
injunctive relief is the only remedy available to a plaintiff who 
alleges a wrongful act by a state officer acting under color of state 
law. In Edelman v. Jordan, 415 U.S. 651 (1974), the Court held in a 
5 - 4 gecision that immunity under the Eleventh Amendment extended to 
all actions which in effect sought monetary damages which were traceabl 
ultimately to the public treasury. 

In a later decision, Scheuer v. Rhodes, supra, the Court 
conceded that "(i)n some situations a damage remedy can be as effective 
a redress for infringement of a constitutional right as injunctive 


relief might be in another". Scheuer, supra., 416 U.S. 232 at 238. The 
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plaintiffs in this action would receive no relief through injunction 
and stand firmly within the range of those who must be compensated 
by a remedy in damages. 


The Court went on to say that where the complaint alleges 


facts which illustrate plaintiffs are attempting to impose individual 


liability upon named defendants based upon a deprivativa of constitu- 
tional rights under color of state law, such claims are not barred by 
the Eleventh Amendment. Further, District Courts should not dismiss 


such complaints for lack of jurisdiction. Scheuer, supra, 4lo U.S. 232 
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at 238. 


Where the action is commenced under U.S.C. 1983, an action for 


eet 


damages is recoverable against state officials. Edelman, supra 
(Douglas' dissent), and the mere fact that the action seeks damages as 
opposed to equitable relief does not merit.a distinction based upon the 


type of defendant. Sterling v. Constatin, 287 U.S. 378, 403; Stefanilli: 


Vv. Minard, 342 U.S. 117, 122. 
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In conclusion, defendants’ motion to dismiss should be 


denied and the Court should accept jurisdiction. 


Respectfully Submitted, 


JAMES S. CARROLL, III, ESQ. 
‘torney for Plaintiffs 
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70 Lafayette Street 
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New York, New York 10013 
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RoseMarie LaSala , being duly sworn, says: 
I am over eighteen years of age and a Senior e r er 
in the otfice of the Attorney General of the State of New York, attorney 


for the Defendant-Appeilant herein. 

On the 8th day of October _1976_ I served 
the annexed Supplemental Appendix upon the 
attorney____ aamed below, by depositing two copies thereof, 
properly enclosed in a sealed, postpaid wrapper, in the letter box 
of the Capitol Station post office in the City of Albany, New York, 
a depository under the exclusive care and custody of the United States 


Post Office Department, directed to the said attorney at the 


address within the State respectively theretofore designated by 
him for that purpose as follows: JAMES S. CARROLL, III, ESQ. 
70 LAFAYETTE STREET 
NEW YORK, NEW YORK 10013 
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